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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

M chael W I Ilianson, Conplainant v. Autorana, Respondent; 8 U S. C
8 1324a Proceedi ng; Case No. 89200540.

MARVIN H MORSE, Adninistrative Law Judge

Appear ances: M CHAEL W LLI AMSON, Conpl ai nant.
ROBERT M FRI EDVMAN, Esqg., on behal f of Respondent.

DECI S| ON AND ORDER GRANTI NG RESPONDENT' S MOTI ON TO DI SM SS FOR LACK OF
JURI SDI CTI ON
(May 16, 1990)

MARVIN H MORSE, Adninistrative Law Judge:

Appear ances: M CHAEL W LLI AMSON, pro se, Conpl ai nant.
ROBERT M FRI EDVMAN, Esqg., for Respondent.

Statutory and Regul atory Background:

The I nmmigration Reformand Control Act of 1986 (I RCA), Pub. L. No.
99- 603, 100 Stat. 3359 (Novenber 6, 1986), enacted a prohibition against
unfair immgration-related enploynent practices at section 102, by
anending the Immgration and Nationality Act of 1952 (INA § 274B)
codified at 8 U S.C. 88 1101 et seq. Section 274B, codified at 8 U S. C
§ 1324b, provides that ""[I]t is an unfair inmrigration-rel ated enpl oynent
practice to discrimnate against any individual other than an
unaut horized alien with respect to hiring, recruitnment, referral for a
fee, or discharge from enpl oynent because of that individual's national
origin or citizenship status. "' Discrimnation arising either out
of an individual's national origin or citizenship status is thus
pr ohi bi t ed. Section 274B protection from citizenship stat us
di scrinmination extends to an individual who
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is a United States citizen or qualifies as an intending citizen as
defined by 8 U S.C. 8§ 1324b(a)(3).

Congr ess established new causes of action out of concern that the
enpl oyer sanctions programenacted at INA § 274A, 8 U.S.C. 8§ 1324a, m ght
lead to enploynent discrimnation against those who are "~ “foreign
looking'' or "“foreign sounding'' and those who, even though not citizens
of the United States, are lawfully in the United States. See " Joint
Expl anatory Statenent of the Committee of Conference,'' Conference
Report, IRCA, H R Rep. No. 99-1000, 99th Cong., 2d Sess., at 87 (1986),
reprinted in 1986 U S. Code Cong. & Adnin. News 5840, 5842. Title 8
U S.C. 8§ 1324b contenplates that individuals who believe that they have
been di scrimnated agai nst on the basis of national origin or citizenship
may bring charges before a newy established Ofice of Special Counsel
for Immgration Related Unfair Enploynment Practices (Special Counsel or

0sO) . OSC, in turn, is authorized to file ~conplaints before
adm nistrative law judges who are specially designated by the Attorney
CGener al as having had special training "~ “respecting enploynent

discrimnation.'' 8 U S.C. 8§ 1324b(e)(2).

IRCA also explicitly authorizes private actions. Wenever the
Speci al Counsel does not file a charge of national origin or citizenship
status discrimnation before an admnistrative |aw judge within 120 days
after receiving a conplaint, the person naking the charge may file a
conplaint directly before such a judge. 8 U .S.C. § 1324b(d)(2).

Procedural Summary:

M. Mchael WIllianmson (WIlianson or Conplai nhant) charges Autorans,
Inc. (Autoranma or Respondent) with knowing and intentional national
origin discrimnation for his disnmssal as a new car porter on or about
January 11, 1988, in violation of 8 U S.C. § 1324b. WIllianson, a United
States citizen, was enployed in a probationary status at the tine he was
fired.

WIllianson also filed a charge of national origin discrinination
under Title VIl of the Civil Rights Act of 1964 with the Equal Enpl oynent
Qpportunity Conm ssion (EEOC) at its Menphis, Tennessee, office on Apri
1, 1988. EEQC dism ssed his action for |ack of reasonable cause on March
31, 1989, determning that he had presented no evidence to confirm
al l egations of national origin discrinmnation. An EECC Determi nation On
Revi ew affirnmed the March 31 decision on Septenber 22, 1989.

Conpl ai nant next filed a charge with OSC on Cctober 11, 1989. OSC s

determnation letter to Conplainant dated October 18, 1989, did not
address the question of tineliness of that filing, although
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Cctober 11, 1989 was nore than 180 days after the all eged discharge of
January 11, 1988. Wen WIllianson filed his initial action with the EECC
on April 1, 1988, there was no agreenent between OSC and EEOC preserving
the right to make an OSC filing under IRCA by tinely filing with EEQCC.
Under the subsequent |nterim Menorandum of Understandi ng between EEOC and
OSC dated May 4, 1988 (53 Fed. Reg. 15,904), a tinely filing with one
agency satisfies the deadline of the other.

OSC' s letter to WIliamson of OCctober 18, 1989, recited that it
““lacks jurisdiction over vyour charge. . . . Under 8 USC §
1324b(b)(2), no charge of national origin discrimnation nmay be filed
with the Ofice of Special Counsel if a charge based on the sane set of
facts has been filed with the Equal Enploynent Cpportunity Conm ssion,
unl ess the charge is disnmissed as being outside the scope of Title VII
of the Civil Rghts Act of 1964. . . . Furthernore, this Ofice has no
jurisdiction over race discrinination."'

Al t hough as appears below, | reach the sane conclusion as did GSC,
the determination letter erroneously advised Conplainant that he had
until May 10, 1989 to file with the Ofice of The Chief Administrative
Hearing Oficer (OCAHO or Ofice). Cdearly, the correct deadline
desi gnati on shoul d have been May 10, 1990. In any event, he nmade a tinely
filing in this Ofice, i.e., on Cctober 14, 1989, provided that his
initial filing with OSC had not been tine barred.

For purposes of this decision and order, OSC not having rejected the
initial filing as tinme barred, and Respondent also having raised no
obj ection on that score, | deemhis filing before ne to be tinely, having
previously held that requirenents as to tineliness are not
jurisdictional. See, e.g. United States v._Mesa Airlines, OCAHO Case No.
88200001 and 88200002, (July 24, 1989) appeal pending, No. 89-9552 (10th
Cir. filed Sept. 25, 1989) Enpl. Prac. Quide (CCH) para. 5243; Inre St.
Christopher-Otilie, OCAHO [ Subpoena] Case No. 88-2-01-0016A0 (Order
Denying Petition to Quash) (May 5, 1988).

Conplainant filed an initial Conplaint, in letter form in this
O fice on Cctober 24, 1989, and an anended Conpl aint on February 3, 1990.
OCAHO s Notice of Hearing was issued February 9, 1990.

Respondent, by counsel, tinely filed its Answer to the Conplaint,
dated February 27, 1990. The Answer was acconpanied by a Mtion to
Di sm ss the Conplaint Wthout Further Proceedi ngs and/ or Hearing Pursuant
to 28 CF.R 68.7 [sic] of the interimrules of practice and procedure
of this Ofice, now 28 CF.R 8§ 68.9, as issued at 54 Fed. Reg. 48593
(Noverber 24, 1989). Conpl ai nant
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filed a letter response to Respondent's Modtion dated March 27, 1990, and
an additional letter response dated April 2, 1990.

Di scussi on:

At issue is whether | have jurisdiction to hear this action under
Section 8 1324b. In U.S. v. Mircel Watch Co., OCAHO Case No. 8920085,
(March 22, 1990) Final Decision and Oder at 11, I hel d that

""[J]urisdiction of administrative law judges over clains of national
origin discrinmnation in violation of 8 US C § 1324b(a)(1)(A is
necessarily limted to clains against enployers enploying between four
(4) and fourteen (14) enployees. Since Respondent enploys nore than
fifteen (15) enployees, 8 U S.C. 8§ 1324bh(a)(2)(B) excludes Respondent
from | RCA coverage with regard to national origin discrimnation
clains.'' See also Bethishou v. Chnite Mg. Co., OCAHO Case No. 89200175.
(August 12, 1989) (Final Decision on Mtion for Summary Decision, at 4),
Enpl . Prac. Quide para. 5244.

Autoranma is an enployer with nore than 14 enpl oyees, as conceded in
WIllianmson's charge to OSC, and inplicit in EEOC s disposition on the
nmerits of WIIlianmson's charge before that agency. It follows that
Respondent is not covered by IRCA with regard to a claim of national
origin discrimnation.

In Conpl ai nant's anmended Conplaint, he states that he is of "Bl ack
American national origin.'' He asserts at paragraph 6 that "~ Autorama
knowi ngly and intentionally fired Mchael WIIlianson because of his
national origin in violation of 8 U S C 1324b.'' Since there is no
Citizenship status discrinmnation charge before ne but only one of
national origin discrimnation | reach the sane conclusion as did OSC
8 U S.C. § 1324b(a)(2)(B).

Respondent also contends that because Conplainant's charge of
di scrinmnation before ne is based on precisely the ““sane and identical
set of facts'' that were brought at the EECC pursuant to Title VII of the
Civil Rights Act of 1964, as anended, 42 U S.C. 88.2000e et seq, he is
excluded from |RCA on the National origin discrinination claim Were,
as here, EEOC has taken up the case on the nerits, such dual proceedi ngs
are barred by the prohibition against overlap between causes of action
before EECC under Title VII and before adm nistrative |aw judges under
IRCA. 8 U S.C § 1324b(b)(2). 28 C.F.R § 44.300(d).

| agree that the bar to overlap between Title VII and Section 102
of IRCA, 8 US C 8§ 1324b, effectively prevents ne from deciding
Conmplainant's only cause of action, national origin discrinmnation. As
stated in Marcel Watch Co.. supra at 11, "~ ~Section 102 of | RCA provides
a wi ndow t hrough which aggrieved individuals asserting
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national origin clains not covered under Title VII nay obtain an opening
for their charges. This wi ndow provides a limted opening for enployees
of enploying entities with 4 through 14 enployees. Nothing contained in
| RCA, however, confers jurisdiction upon such judges to hear and
determ ne causes of action arising under as distinct from analogy to
Title VII.'"" As the result, OCAHO has no national origin jurisdiction
over Respondent since the EEOC has already determined the identical claim
on the nerits.

Furthernore, while | am satisfied that Section 1324b applies to
citizenship discrimnation against United States citizens as well as
agai nst covered aliens, nothing in the docunents before ne raises even
a scintilla of evidence that points to citizenship status discrinination
Cf. Marcel Watch Co., supra. Neither Conplainant or OSC has specified
citizenship status discrimnination

This case is unlike the situation in Marcel Watch Co., supra, where
the injured party based her IRCA claimon her status as a U S. citizen.
Wt hout any basis on which to support a claim based on citizenship

discrimnation, | conclude that Conplainant has failed to allege a cause
of action cogni zabl e under § 1324b. Accordingly, there is no jurisdiction
to hear this case under IRCA, and | am unable to reach the nerits of

Conpl ainant's claim

Title 28 CF.R 8 681 provides that “~"[Tlhe Rules of GCivil
Procedure for the District Courts of the United States shall be used as
a general guideline in any situation not provided for or controlled by
t hese rul es. "' Because our rules of practice and procedure do not
contain any provision for dismssal of a conplaint for failure to state
a claimupon which relief can be granted, it is appropriate to apply the
pertinent Federal Rule. Federal Rule of Cvil Procedure (FRCP) Rule
12(b)(6) authorizes dismssal of an action for failure to state a claim
In a case such as the present one where patently Conpl ai nant has failed
torecite aclaimwithin the jurisdiction of an administrative |aw judge,
it is necessary and just to apply FRCP 12(b)(6). Respondent's Mdtion to
Di smiss is granted.

Attor neys' Fees:

Respondent has requested attorneys' fees based on its status as a
prevailing party. Section 102 of IRCA provides for awards, within the
judge's discretion, of attorneys' fees ""[I]n any Conplaint respecting
an unfair immgration-related enploynent practice. "' In ""the
judge's discretion,'' an admnistrative law judge ~"nay allow a
prevailing party, other than the United States, a reasonable attorney's
fee, if the losing party's argunent is w thout reasonable foundation in
law and fact.'' (enphasis added). 8 U . S.C. 8§ 1324b(h).
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| am satisfied that Respondent is the prevailing party for purposes of
that Section 102 fee shifting provision

In early decisions under Section 102, specifically 8 US C 8§
1324b(h), | stated that it was too soon in the adm nistration of Section
102 to award attorney's fees because of the chilling effect such
liability mght have on potential conplainants. See e.qg.., Wsniewski V.
Dougl as School District, OCAHO Case No. 88200037 (Cctober 17, 1988),
Enmpl. Prac. Guide (CCH) para. 5191; Bethishou v. Chmite Mg. Co.. supra.
at 7. Although even now there have been relatively few adjudications
under Section 102, it is tinely to address the question of fee shifting
on its nerits.

Presi dent Reagan's statenent upon signing IRCA into | aw on Novenber
6, 1986 discussed awards of attorneys' fees under Section 102. Although
a Presidential signing statenent falls outside the anbit of traditiona

| egislative history, it 1is instructive as to the Adninistration's
understandi ng of a new enactnent. Characterizing the formula "~ w thout
reasonable foundation in law and fact'' as a standard applicable to

charging parties as well as to enployers, the statenent provided this
anal ysi s:

The same standard for inposing attorneys fees applies to all non-prevailing
parties. It is therefore expected the prevailing defendants woul d recover attorneys
fees in all cases for which this standard is satisfied, not nerely in cases where
the claimof the victim or person filing on their behalf, is found to be vexatious
or frivol ous.

22 WEEKLY Com Pres. Doc. 1534, 1535 (Nov. 6, 1986).

Li ke Section 706(k) of Title VII, as anended, 42 U S.C. § 2000e-
5(k), Section 102 of | RCA was enacted to redress covered discrinination
Title VI, unlike | RCA, however, does not articulate a fornula for award
of attorneys' fees. Rather, Title VII authorizes a court, in its
di scretion, to award " “a reasonable attorney's fee as part of the costs,
and the United States shall be liable for costs the sane as a private
person.'' 42 U S.C. 8§ 2000e-5(k).

Title VIl jurisprudence, including case |law involving attorneys'
fees, has becone an essential part of our national civil rights |egacy.
Title VII served as a point of departure in drafting what becane Section
102 of IRCA. See e.g Joint Explanatory Statenent of the Conmmittee of
Conference, Conference Report, Immigration Reform and Control Act of
1986, H.R Conf. Rep. No. 99-1000, 99th Cong., 2d Sess., at 87-88 (1986)
reprinted in 1986 U S. Code Cong. & Adnmin. News 5840, 5842. It is
reasonable to conclude, therefore, that Title VII case law with respect
to award of attorneys' fees is an inportant springboard for discussion
of attorneys' fees under Section 102.
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Section 102, including its fee shifting provision, can be understood
as enbracing a well-devel oped body of Title VII jurisprudence from which
judges can draw in nmaki ng deterni nati ons about fee awards to a prevailing
party. Analysis of Title VI| case |aw on attorneys' fees suggests that
in applying the fee shifting authority of Title VII the federal courts
have grafted |anguage substantially consistent with the Section 102
fornmul ati on as understood by President Reagan. |t has been | ong accepted
that the standards laid down by the Suprene Court in Christiansburg
Garnment Co. v. EEQC, 434 U S. 412 (1978) are still applied by federa
courts in their decisions whether or not to award attorneys' fees to
prevail i ng defendants.

The Court in Christiansburg distinguished an award to a prevailing
plaintiff, as had been articulated in Newnman v._Piggie Park Enterprises,
390 U.S. 400 (1968), fromthat of a prevailing defendant. Under Title VII
““a prevailing plaintiff ordinarily is to be awarded attorney's fees in
all but special circunstances.'' Christiansburg,. supra at 417. |In
clarifying the rationale for defendants awards in Title VII actions the
Court adopted definitions for “~“neritless'' actions and also for those
which were " “groundl ess and w thout foundation'' and " “vexatious.'' Bad
faith is not the sole prerequisite for a fee award. Id. at 421. Holding
that “~"a district court may in its discretion award attorneys' fees to
a prevailing defendant in a Title VII case upon finding that the
plaintiff's action was frivolous, unreasonable or wthout foundation,
even t hough not brought in subjective bad faith,'' Christiansburg created
a defendant's fee shifting standard. 1d.

However, the Christiansburg Court cautioned judges agai nst post-hoc

r easoni ng in determ ning whether a plaintiff's actions were
““unreasonable.'' “"This kind of hindsight |ogic could discourage all but
the nost airtight clains, for seldomcan a prospective plaintiff be sure
of ultimate success. . . . Even when the law or the facts appear
guestionabl e or unfavorable at the outset, a party may have an entirely
reasonabl e ground for bringing suit.'' Id. at 422.

In Fort v. Roadway Express, Inc., 746 F.2d 744 (11th Gr. 1982) the
Christiansburg standard was applied in a context in which the court
expl ai ned that the reasonabl eness of the losing party's continuing to
mai ntain the litigation is a factor to be considered in deciding whet her
to award attorneys' fees to a prevailing defendant. Were a case nmay not
have been frivolous when it was brought, the tine |awers devoted to
factual or legal issues involved may be highly infornmative, along with
““the novelty and difficulty of the issues litigated,'' in determning
an award of attorneys' fees. |d. at 748-49.
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The case at hand is disposed of on Respondent's Mtion To Dismss
before discovery took place; no depositions or affidavits have been
filed. Even so, it is appropriate to deternine whether the Conplaint was
frivolous, unreasonable, or wthout foundation, when filed. For the
reasons di scussed below, | conclude it was not.

The initial action before the EECC was consi dered on its nerits, and
t hus not deened frivolous, unreasonable or wi thout foundation by that

forum The EEOC did not dismss this action; instead it nmde a
determ nation that the evidence did not establish a violation of Title
VI1. Just because a defendant prevails does not nake the plaintiff's

acti on unreasonabl e.

That Conplainant's sole charge before ne, i.e., of national origin
discrimnation, nust be dismssed for failure to state a charge
cogni zabl e by an adnmnistrative |aw judge is not, per se, a warrant for
fee shifting. Conplainant is a pro se litigant asserting a claim of
discrimnation. See Scarselli v._Reserve Managenent Co. (S.D. N VY.), 33
Empl. Prac. Dec. ¢ 33981 (1983) (where clainmant, acting pro se in a
discrimnation suit found to be frivolous, was not required to pay

attorneys' fees.) Mreover, Special Counsel, upon declining, on
jurisdictional grounds, to file a conplaint before an administrative | aw
judge advised WIllianmson that he may file his own conplaint ““directly

before'' such a judge. Letter, OSC to Mchael WIIlianmson dated Cctober
18, 1989. Gven the apparently untutored status of the Conplainant, |
cannot assune that he would anticipate the subtleties of jurisdiction
that might have been clarified had he been represented by counsel or
ot herw se i nforned

Accordingly, in light of Conplainant's pro se status, apparent
unsophistication in legal matters, and the relatively untested new venue
created by IRCA | cannot find his filing this action unreasonable or,
as a prudential nmatter as distinct from legal niceties, |I|acking
foundation. Accordingly, | deny Respondent's request for attorneys' fees.
There is need for caution in awardi ng attorneys' fees |lest those who nost
need I RCA's protection becone vul nerable for what was intended to be an
expansion of civil rights renedies. See Soto v. Ronero Barcelo, 559 F.
Supp. 739, 742 (D. Puerto Rico 1983), where the court cautioned that
prevailing defendants in civil rights cases should not be routinely
awarded attorneys' fees " “given the purposes of the civil rights | aws

Utinmte Findings of Fact and Concl usi ons of Law.

In addition to the findings and conclusions already stated, based
on the foregoi ng, considering the pleadings, including their attachnments,
I find and conclude that | am without jurisdiction to hear a claim of
national origin discrimnation where, as here, the enployer has nore than
14 enpl oyees. Moreover, Conplainant's charge

1175



1 OCAHO 174

arising out of the same clained discrimnation having been disposed of
on the merits by EECC, | am barred from proceeding on his behal f. |
conclude also that the pleadings nake it clear that Conplainant will be
unable to establish a prima facie case of citizenship discrimnation,
““let alone carry his ultimte burden of proof . "' Scarselli wv.
Reserve Managenent Corp.. supra, 33 E.P.D. ¢ 33981.

Al notions and all requests not previously disposed of are deni ed.
Upon consideration of the conplaint and all the pleadings filed, |
determ ne that Conplainant is unable as a matter of law to prove by a
preponderance of evidence that Respondent has engaged with respect to him
in an unfair immgration related enployment practice, i.e., discharge
from enploynent as the result of citizenship based discrimnnation.
Accordingly, the Conplaint is dismssed. 8 US.C. 8§ 1324b(g)(3).

Pursuant to 8 U S.C. § 1324b(g)(1), this Final Decision and Order
is the final administrative order in this proceeding and "~ “shall be final
unl ess appealed'' within 60 days to a United States court of appeals in
accordance with 8 U.S.C. § 1324b(i).

SO ORDERED.
Dated this 16th day of May 1990.

MARVI N H. MORSE
Adm ni strative Law Judge
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